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KIND OF PROCEEDING AND NATURE OF LOWER COURT’S RULING

Plaintiffs instituted the underlying personal injury action as a result of injuries sustained
by Plaintiff Michael Blankenship (“Blankenship™) on October 14, 2005. On that date,
Blankenship suffered a fractured left leg when he fell at a country music concert held at the
Charleston Civic Center. Plainti{fs allege that Blankenship slipped on beer that was spilled at a
concession stand operated by Lakewood Swim Club, Inc. (“Lakewood™) a non-profit
organization which was holding a fundraiser ‘at the concert.

Plaintiffs did not initially name Lakewood as a Defendant. Rather, Lakewood was

brought in pursuant to a Third-Party Complaint filed by Boston Culinary Group, Inc. (“Boston

Culinary”), which contracted with Lakewood. Plaintiffs subsequently amended the Complaint to
bring a direct cause of ‘action against Lakewood, alleging a claim. for negligence against
Lakewood’s members who were working at the concession Sté-lﬁd.

Lakewood submitted the claims to its insurer, Evanston Insurance Company
(“Evanston™), which refused to provide a defense or indemnity. Lakewood filed a Fourth Party
Complaint against Evanston, seeking, among other things, a declaration of Evanston’s duty to
defend Lakewood and provide coverage for the claims made against it in this action. After
discovery was conducted on these issues, Lakewood filed a Motion for Partial Summary
Judgment; and, Evanston filed a Combined Response and Cross-Motion for Summary Judgment.
A hearing was held on December 6, 2007, before The Honorable James C. Stucky, Judge of the
Circuit Court of Kanawha County. On December 11, 2007, Judge Stucky granted summary
judgment in favor of Evanston, leaving Lakewood without a defense and without coverage for

lawsuits filed against it in the underlying action.



STATEMENT OF FACTS

1. Lakewood Swim Club

Lakewood Swim Club is a non-profit organization operated and managed by a number of

volunteers in the Kanawha County, West Virginia area. Lakewood Swim Club has operated in

Kanawha County for more than 40 years and currently has over 150 members. Lakewood is

funded entirely through monthly membership dues, concession stand sales and fund raising

events, such as the one at issue in the present appeal. See Affidavit of Jeff H. Goode and

Affidavit of Tim Quinlan, Jr., attached respecﬁvely hereto as Exhibits A and B.

2. The Policy

In May 2005, Lakewood Swim Club purchased a commercial general Hability policy
from Evanston Insurance Company bearing Policy No. CP470100909 with effective dates of

May 10, 2005 to May 10, 2006 (hereinafter the “Policy”).! With respect to coverage, the Policy

provides as follows:

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insuring Agreement

a.

We will pay those sums that the insured becomes legally obligated
to pay as damages because of ‘bodily injury’ . . . to which this
insurance applies. We will have the right and duty to defend the
insured against any ‘suit’ seeking those damages. . .

W ok ok ook
This insurance applies to ‘bodily injury’ . .. only if:
(1) The ‘bodily injury’ . . . is caused by an ‘occurrence’ that takes

place in the ‘coverage territory’; and

(2) The “bodily injury’ . . . occurs during the policy period.

——— _i:
i

' Lakewood paid Evanston a premium of $5,450.90 for one year. See excerpts of Policy at 0003,

attached as Exhibit C.



See excerpts of Policy at 0011, attached as Exhibit C. * The Policy defines “coverage territory™,
1n pertinent part, as follows:
“Coverage territory” means:

a. The United States of America (including its territories and possession),
Puerto Rico and Canada;

b. International waters or airspace, provided the injury or damage does not
occur in the course of travel or transportation to or from any place not
include in a. above; or

c. All parts of the world . . .

See Exhibit C at 0019.

Significantly, the Policy also contains an “ADDITIONAI INSURED - CLUB
MEMBERS ENDORSEMENT" which reads:

WHO IS AN INSURED (Section II) of the Commercial General Iiability
coverage part 1s amended to include as an insured any of your members, but only
with respect to their liability for your activities or activities they perform on your
behalf.

See Exhibi‘f C at 0027. And, the Policy contains Endorsement ME-217 (11/99) which states:

SPECIFIELYDESIGNATED PREMISES/PROJECT LIMITATION

LI I S

This insurance applies only to ‘bodily injury’, ‘property damage’, ‘personal
injury’, ‘advertising injury’ and medical expenses arising out of:

1. The ownership, maintenance or use of the premises shown in the Schedule
(or Declarations), or

2. The project shown in the Schedule (or Declarations). (Emphasis added).

See Exhibit C at 0041. The Policy does not specifically define the term project but references

“Private Swim Club” in the Common Policy Declarations and in the Endorsement M/E-217

% A bates numbered copy of the entire Policy is attached as an exhibit to Lakewood’s Memorandum of
Law in Support of Motion for Summary Judgment. Due to page limit constraints, an abbreviated version
of the Policy is attached hereto as Exhibit C using the original bates numbers,



(11/99) Schedule. Jd. The Policy contains no provision stating that a “bodily injury” must oceur
on Lakewood’s premises to trigger coverage. Instead, the Policy specifically and unequivocally
covers claims that occur off of Lakewood’s premises. See Exhibit C 0011 and 0019.

3. The Claim

On October 14, 2005, members of the Lakewood Swim Club operated a concession stand

at the Charleston Civic Center during a Rascal Flatts country music concert as a fund raising

project. See Exhibit B at 5. During the course of the concert, Plaintiff Blankenship fell at the
concession stand and fractured his left leg. Plaintiffs brought suit against the City of Charleston

and Boston Culinary for negligence. Boston Culinary impleaded Lakewood into the case for

contribution and/or indemnity. Plaintiffs subsequently amended the Complaint and brought a
direct action against Lakewood for the alleged negligence of its members.

Lakewood submitted the claims to its iﬁsurer, Evanston, which twice denied Lakewood’s
claim. Lakewood then filed a Fourth Party Complaint against Evanston and, among other things,
served requests for admissions on Plaintiffs, Boston Culinary and Evanston. Responses to these
Requests for Admission establish the following undisputed facts: |

a. Plaintiffs asserted a claim for negligence arising out of Lakewood’s operation of a
concession stand on October 14, 2005. See Plaintiffs’ Responses to Lal%ewood’s Requests for
Admission attached as Exhibit E,

b. Plaintiffs’ claim for negligence against Lakewood is based upon the alleged
negligence of Lakewood’s members who were operating the concession stand on October 14,

2005 on behalf of Lakewood. Id.



c. Plaintiffs and Boston Culinary admit that the concession stand at issue in this case
was operated as a project of Lakewood Swim Club. See Boston Culinary’s Responses to
Lakewood’s Requests for Admission attached aé Exhibit F.

d. Boston Culinary asserts claims for contribution and indemnity against Lakewood
but does not assert a claiﬁl for damages arising out of breach of contact. /d.

€. Boston Culinary’s claim for contribution is premised upon the alleged negligence
of the members of Lakewood who were operating a concession stand on October 14, 2005 on

behalf of Lakewood. Id.

f. The Policy does not require that “bodily injury” occur on Lakewood’s premises as

a prerequisite to coverage. See Evanston’s Responses to Lakewood’s Requests for Admission

attached as Exhibit D,

ASSIGNMENTS OF ERROR

1. THE CIRCUIT COURT ERRED BY GRANTING SUMMARY JUDGMENT IN
FAVOR OF EVANSTON AND AGAINST LAKEWOOD, AND HOLDING THAT
EVANSTON OWED NO DUTY TO INDEMNIFY LAKEWOOD FOR THE CLAIMS MADE
AGAINST IT IN THIS ACTION.

2. THE CIRCUIT COURT ERRED BY GRANTING SUMMARY JUDGMENT IN
FAVOR OF EVANSTON AND AGAINST LAKEWOOD, AND HOLDING THAT
EVANSTON OWED NO DUTY TO DEFEND LAKEWOOD AGAINST THE CLAIMS
MADE AGAINST IT IN THIS ACTION.
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DISCUSSION OF LAW

A. STANDARD OF REVIEW
The Circuit Court’s entry of summary judgment is reviewed de novo. See Syl. Pt 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

B. THE CIRCUIT COURT ERRED BY GRANTING SUMMARY JUDGMENT IN
FAVOR OF EVANSTON AND AGAINST LAKEWOOD, AND HOLDING THAT
EVANSTON OWED NO DUTY TO INDEMNIFY LAKEWOOD FOR THE
CLAIMS MADE AGAINST IT.

1. The plain language of the P;)licy covers the claims asserted

It is well-settled that, “[w]here provisions in an insurance policy are plain and -

unambiguous and where such provisions are not contrary to a statute, regulation, or public
policy, the provisions will be applied and not construed.” Syl. Pt. 4, Keefer v. Ferrell, 221 W.
Va. 348, 655 S.E.2d 94 (2007); Syl. Pt. 2, Shamblin v. Nationwide Mutual Insurarnce C’o., 175
W.Va. 337, 332 S.E.2d 639 (1985). “Language in an insurance policy should be given its plain,
ordinary meaning.” Syl. Pt. 5, Keefer v. Ferrell, 221 W. Va. 348, 655 S.E.2d 94 (2007).

The Policy at issue expressly provides that Evanston “will pay those sums that
[Lakewood] becomes legally obligated to pay as damages because of “bodily injury’ or ‘property
damage’ to which this insurance applies. [Evanston] will have the right and duty to defend
[Lakewood]. against any ‘suit’ seeking those damages.” See Exhibit C at 0011. The Policy
applies to “bodily injury” if:

(1)  The ‘bodily injury’ . . . is caused by an ‘occurrence’ that takes place in the
‘coverage territory’; and

(2)  The ‘bodily injury’ . . . occurs during the policy period.
Id. The Policy clearly states that a “bodily injury” need not occur on Lakewood’s premises in

order to trigger coverage. See Exhibit D. Rather, there is coverage so long as the injury is caused



by an occurrence within the “coverage territory,” which is defined, in part, as “[t]he United
States of America.” See Exhibit C at 0019,

Here, under the plain and unambiguous language of the Policy, Plaintiff Blankenship’s
claimed injury is al“bodily injury” within the “coverage territory.” It is undisputed that his
alleged injury occurred within the “coverage territory” — the State of West Virginia — and during
the Policy period of May 10, 2005 to May 10, 2006 — on October 14, 20.05.

The fact that there is coverage for the claims asserted against Lakewood in this action is
further confirmed by Policy’s “Additional Insured-Club Members Endorsement” and

“Specified/Designated Premises/Project Limitation” Endorsement. The latter Endorsement

provides that the Policy applies to “bodily injury” arising out of: (1) The ownership, maintenance
or use of the premises shown in the Schedule or (2) The project shown in the Schedule. See
Exhibit C at 0041. The term “project” is undefined but references “Private Swim Club” in the
Schedule. /d. The Affidavits of Jeff H. Goode.and Tim Quinlan, Jr. establish that the co;lcession
operation at the concert was a project of the Lakewood and that this fund-faising activity was in
the normal course of business for Lakewood. See Exhibits A and B. Additionally, Plaintiff and
Boston Culinary admitted in their responses to Requests for Admission that the concession stand
was a fund raising project of Lakewood. See Exhibits E and F. It was during the course of
Lakewood’s fund-raising project that Plaintiff Blankenship sustained his injury; and, Lakewood
had an expectation that coverage would be afforded under the Policy for all fund-raising projects
on and off the Club’s premises. Evanston presented no evidence to refute these facts before the
Circuit Court.

Moreover, the “Additional Insured-Club Members Endorsement” provides coverage for

Lakewood members “with respect to their liability for [Lakewood’s] activities or activities they



perform on [Lakewood’s] behalf.” See Exhibit C at 0027, Plaintiffs and Boston Culinary have
admitted in responses to. Requests for Admission that their claims against Lakewood are based
entirely upon the alleged negligence of Lakewood’s members. See Exhibits E and F.

The plain language of the Policy establishes that Lakewood is eatitled to coverage for the
claims asserted against it. Accordingly, the Circuit Court’s December 11, 2007 order should be
reversed. and judgment should be entered in favor of Lakewood Swim Club.?

2. The Circuit Court incorrectly and improperly relied upon a supp]eﬁlent to

the Commercial Insurance Application rather than the Policy to grant
summary judgment in favor of Evanston

In granting Evanston’s Motion for Summary Judgment and denying Lakewood’s Motion,

the Circuit Court relied heavily on the contents of a “Swim and Racquet Club Supplement” to the
“Commercial Insurance Application” submiited in connection with and prior to obtaining the
Policy. See Order Y1 8-12, attached as Exhibit G; see also Supplement attached as Exhibit H. In
particular, the Circuit Court noted that the supplement to the application inquired whether
Lakewood “sponsored” “outside events” or “engaged in any special events on or off fhe swim
club premises,” and that Lakewood answered “No” to these inquiries. Jd. These terms are
neither included in. the Policy, nor defined in the supplement to the application; however, the
Circuit Court relied on this section of the supplement to the application in finding that
Lakewood’s fund-raising activity at the Charleston Civic Center in this instance was not covered
under the Policy. See Exhibit G §11.

The Circuit Court’s finding is erroneous and improper. The plain language of the Policy,

which is the pertineni document herein, reveals that a “bodily injury” for which coverage is

3 The Circuit Court's denial of Lakewood Swim Club’s Motion for Summary Judgment is properly
reviewable on appeal to this Court. See generally Findley v. State Farm Mut. Auto. Ins. Co., 213 W. Va,
80, 576 S.E.2d 807, 827 (2002) ( “[Wlhere ... the order denying one party's motion for summary
judgment simultaneously grants summary judgment to another party, such an order is final and
appealable.”).

10
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provided need not occur on Lakewood’s premises. As long as the “bodily injury” is caused by
an “occurrence” within the “coverage territory” there is coverage. Likewise, the Policy does not
require that Lakewood limit its concession or fund-raising operations/projects to its own facility
or premises as a prerequisite to coverage. Rather, the Policy specifically and -unequivocaﬂy
covers claims that occur .off of Lakewood’s premises. See Exhibit C at 0011 and 0019; and, see
Exhibit D.

In féct, Evanston took no steps to exclude outside events from coverage under the Policy.
The Policy excludes coverage for dozens of events including war, terrorism (including biological

and pathogenic terrorism), nuclear holocaust, radioactive contamination, pollution, and damage

to aircraft. And, oddly, the Policy sold to Lakewood even excludes coverage for injuries
sustained during sporting events and the use of swimming pools. See Exhibit C. The Policy
does not, however, exclude coverage for bodily injury sustained off the premises or during
outside events. Had Evanston truly wanted to exclude coverage for such events it would have
simply done so.

Moreover, Evanston presented no evidence indicating or suggesting that it would not
have issued the policy had Lakewood answered the questions on the supplement to the
application differently." Indeed, Evanston did not submit a single Affidavit or discovery
response in support of its Motion for Summary Judgment or its Response in Opposition. Rather,

Evanston’s Motion before the Circuit Court was supported by the arguments of Evanston’s

lawyers concerning the meaning of the terms relating to coverage under the Policy, counsel’s

* Likewise, Evanston presented no evidence that Lakewood’s responses to the inquiries on the
supplement to the application constituted misrepresentations or fraudulent statements so as to, arguably,
prevent recovery under the Policy. See e.g. W.Va. Code § 33-6-7.

11



representations concerning Evanston’s expectations relating to coverage under the Policy, and
the supplement to the insurance application.5

The Circuit Court erred in relying upon the application to award summary judgment in
favor of Evanston. As a result, the Circuit Court’s ord.er of December 11, 2007 should be
reversed and judgment should be entered in favor of Lakewood Swim Club.

3. Any ambiguity in the Policy must be resolved in favor of Lakewood

With respect to general aspects of contractual interpretation involving insurance policies,

this Court has heid:

[i]t is well settled law in West Virginia that ambiguous terms in insurance

contracts are to be strictly construed against the insurance company and in favor
of the insured.” Syllabus Point 4, National Mut. Ins. Co. v. McMahon & Sons,
Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987). See also Horace Mann Ins. Co. v.
Leeber, 180 W.Va. 375, 378, 376 S.E.2d 581, 584 (1988) (“[A]ny ambiguity in
the language of an insurance policy is to be construed liberally in favor of the
insured, as the policy was preparcd exclusively by the insurer.” (citation
omitted)); Aetna Cas. & Sur. Co. v. Pitrolo, 176 W.Va. 190, 194, 342 S.E.2d 156,
160 (1986) (same). The basic principle is that insurance companies may not
deceive insurance consumers into believing they have coverage only o have an
exclusionary provision entirely nullify it.

Bo?vyer v. Hi-Lad, Inc., 609 S.E.2d 895 (W. Va. 2004).

To the extent this Court may find that any provision of the Policy or its Endorsements is
ambiguous, that ambiguity must be resolved in favor of Lakewood and the Circuit Court’s order
must be reversed. See fHorace Mann Ins. Co. v. Leeber, 180 W.Va, 375, 378, 376 S.E.2d 581,
584 (1988) (“|Alny ambiguity in the language of an insurance policy is to be construed liberally

in favor of the insured, as the policy was prepared exclusively by the insurer.”)

* 1t should be noted that Lakewood objected to the proposed Order submitted by Evanston because the
findings of fact and conclusions of law were not supported by any affidavits, discovery responses or
evidence. Rather, in complete disregard of Rule 56(e) of the West Virginia Rules of Civil Procedure, the
Order, including the findings of fact and conclusions of law, is based almost entirely upon the argument
of Evanston’s lawyers.

12
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Moreover, to the extent this Court may find that the Circuit Court’s reliance on the
supplement to the application was proper, there was no evidence presented at the hearing or in
Evanston’s memorandum of law regarding the definition of “outside event” as that phrase is used
in that document. The phrase is not defined in the Policy and in the application. It is unclear
whether operating a concession stand as a fundraiser is an “outside event” particularly if one.
defines “outside event” as something other than the normal course of business for a non-profit
swim club. Does “outside event” mean an event which is beyond the insured’s normal
operations? Does “outside event” mean a swimming or sporting event off of insured’s premises?

Does “outside event” mean any activity off of the insured’s premises? Does “outside event”

mean an event that is on the property but outside of the building? No oné kn_ows.6 'To be sure,
the phrase “outside event” could mean a number of things and is, at best, ambiguous. To the
extent that “outside event” is undeﬁned and ambiguous, the ambiguity must be ;Tesolved in favor
of Lakewood and the Circuit Court’s order must be reversed. See Horace Mann Ins. Co. v.
Leeber, 180 W.Va. 373, 378, 376 S..E.2d 581, 584 (1988) (“[Alny ambiguity in the language of
an insurance policy is to be construed liberally in favor of the insure.d, as the policy was prepared

exclusively by the insurer.”)

C. THE CIRCUIT COURT ERRED BY GRANTING SUMMARY JUDGMENT IN
FAVOR OF EVANSTON AND AGAINST LAKEWOOD, AND HOLDING THAT
EVANSTON OWED NO DUTY TO DEFEND LAKEWOOD AGAINST THE

- CLAIMS MADE AGAINST IT IN THIS ACTION.

“Any question concerning an insurer’s duty to defend under an insurance policy must be
construed liberally in favor of an insured where there is any question about an insurer’s

obligations.” Syl. Pt. 5, Tackett v. American Motorists Ins. Co., 213 W.Va. 524, 584 S.E.2d 158

® Ambiguity in an insurance policy has been defined as follows: “Whenever the language of an
insurance policy provision is reasonably susceptible of two different meaning or is of such doubtful
meaning that reasonable minds might be uncertain or disagree as to its meaning, it is ambiguous.” Riffe .
Home Finders Associates, Inc., 205 W.Va. 216, 221, 517 S.E.2d 313, 318 (1999).

13



(2003); Syl. Pt. 3, Bowyer v. Hi-Lad, Inc., 609 S.E.2d 895 (W. Va. 2004). Evanston has a duty
to defend Lakewood in the underlying personal injury claim. Defining an insurer’s duty to
defend, this Court has held:

An insurance company's duty to defend an insured is broader than the duty to
indemnify under a liability insurance policy. An insurance company has a duty to
defend an action against its insured if the claim stated in the underlying complaint
could, without amendment, impose liability for risks the policy covers. If,
however, the causes of action alleged in the plaintiffs complaint are entirely
foreign to the risks covered by the insurance policy, then the insurance company
is relieved of its duties under the policy. “[I]ncluded in the consideration of
whether [an] insurer has a duty to defend is whether the allegations in the
complaint ... are reasonably susceptible of an interpretation that the claim may be
covered by the terms of the insurance polic[y].” Syllabus Point 3, in part,

Bruceton Bank v. United States Fidelity and Guaranty Insurance Co,, 199 W.Va.

548,486 S.E.2d 19 (1997).

Bowyer v. Hi-Lad, Inc., 609 S.E.2d 895 (W. Va. 2004) (holding that CGL policy provided
coverage for allegations alleged in Complaint).

The causes of action asserted against Lakewood by Plaintiff and Third Party Plaintiff are
not “entirely foreign to the risks covered by the insurance policy.” To the contrary, the claim.s
are exactly what the Policy covers. The injuries complained of occurred at a concession stand
operated as a fund-raiser for Lakewood by the Lakewood’s members. As Evanston admitted in
its responses to requests for admissions, the Policy does not require that the injury occur on
Lakewood’s premises as a prerequisite to coverage. Rather, as long as there is an “occurrence”
within the “coverage territory” the Policy provides coverage. Coverage under the Policy could
not be any clearer.

Because the duty to defend is so broad, the Circuit Court erred in granting sumnﬁary
judgment in favor of Evanston Insurance Company and the December 11, 2007 order must be

reversed and judgment entered in favor of Lakewood Swim Club.

14
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PRAYER FOR RELIEF

Lakewood respectfully requests that this Court reverse the December 11, 2007 Order of
the Circuit Court of Kanawha County granting summary judgment in favor of Evanston, with
instructions to the Circuit Court of Kanawha County to enter judgment in favor of Lakewood
Swim Club on the declaratory judgment action, and for such other relief as the Court deems

appropriate.

LAKEWOOD SWIM CLUB
By counsel

C. Benjamin Salango (WVSB #7790)
PRESTON & SALANGO, P.L.L.C.
Post Office Box 5084

Charleston, West Virginia 25331
Phone: (304) 342-0512

Fax: (304) 342-0513

Counsel for Appellant
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EXHIBIT

I Jeff H. Goode, being duly sworn, do hereby swear and affirm as follows:

AFFIDAVIT OF JEFF H. GOODE

I. 1 am over the age of eighteen (18) years and am otherwise competent to

offer the following testimony.
2. I am the President of Lakewood Swim Club:

3. Lakewood Swim Club is a non-profit organization comprised of

approximately 150 members

re than 40

4, - Lakewood Swim Club has operated in Kanawha County for mo

- -years.

5. Lakewood Swim Club is funded entirely through monthly membership _ |

dues, concession stand sales and fund raising events, such as the one at issue in the
. present case, '
s 6 A Judgment agamst Lakewood Swim Club in favor of Piamtxffs and/or

: Thlrd-Party Plaintiff, 1f enforced would most hkcly result in the closure of Lakcwood

%@4

‘ Jeff H.Goode, President of
_ Lakc%od Swun Club .

_ Sw1m Club,

SWORN TO BEFORE ME this ﬂ #, day of January, 20{)8

MW@%—

i' Notary Pubhc

. z2sers

. My Comimission Expites;_




i | EXHIBIT

-3

AFFIDAVIL OF TIM QUINTAN, IR.

I, Tim Quinlan, Jt., being duly sworn, do hereby swear and affinn as follows:

1.  Iamoverthe age of eighteen (18) years and am otherwise competent (o

offer the following testimony.

2. T have been the Treasurcr of Lakewood Swim Club for three ycars. 1have

also been 2 member of Lakewood Swim Club for four years.

3 In the three years that T have been Treasarcr of Lakcwood Swim Club, and

far the four vears that 1 have been a member, the Club has operated a concession stand on

ity premises as a fund raising project.

4. Lakewood Swim Club paid an additional premium to Evansion Insurance

Company to operate the concession stand as reflected in the Supplemental Declarations

Page for Evanston Policy No. CP470100909.
5. On October 14, 2005, members of Lakewood Swim Club operaled 2

concession stand at the Rascal Flatts concert af t_hc Charleston Civie Center.

6. The concession stand was operated at the concertas a fund raising project

of Lakewood Swim Club, -

(imQunli,
Tim Quinlan, Jr., Treasurer of
Lakewood Swim Club

'SWORN TO BEFORE ME this 26 ™ day of November, 2007.

Ng‘ﬂ:lﬂ'f"nl ¥
ary Public . . .
State of Wes! Virginla My Commission Expircs: 4.::,-_._4._2 2217

Terry W. Chllders
416 Midinnd Ave.




INSURANCE POLICY

EXHIBIT

C

EVANSTON INSURANCE COMPANY
10 Parkway North
- ‘Deerfield IL 60015

MSU-100 (Sm0)
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In cansideration of ihe payment of the Premium, in reiiance upon the statements made la the Comgany by application and sub-
186t 1o the lerms set lorth herein, the Campany designated on Ihe Daciarations page (A Gapilal Stack Campany), herein calied

the Cempany, AGREES with the Insured:

COMMON POLICY CONDITIONS

All Caverage Parts included in this pelicy are subject to the lallowing conditiens.

A. CANCELLATION
1. The first Named tnsured shown in the Declarations
may cancel this policy by mailing or celivering to us
advance written notice of cancellation.

2. We may cancel this policy by maiiing or delivering to
- the lirsi Named insured written notice of cancellation
at least:
a. 10 days before the effective date of caricelation if
we cancet lor nonpayment of premium; or
b. 30 days before the effective date of cancellation if

2. Compiy with laws, regulations, codes or standards.
This condilion applies not only to us, but also to any
raling, advisory, rate service or simifar grganization which
makes insurance inspections, surveys, repons or rec-

emmendations.

E. PREMIUMS

“The first Named Insured shown in the Declarations:

1. Is responsible for the payment of all premiums; and
2. Wil be the payee for any return premiums we pay.

3. Premium shown in the Declaraticns was computed

based on rates in effect at the fime the policy was

we cancel lor any ather reason.

3. We will mail or deliver our nafice ta the first Named
Insured's last maiking address known lo us.

4. Notice of cancellation will state the effeclive dale.of
cancellation, The policy period will end on that date.

§. Il this policy is eancelted, we will send the first

Namednsored-any premivm refund-dues fwercan=

cel, the refund will be pro rata. If the first Named
-Insured cancels, the refund may be less than pro
rata. The cancellation will be effective even if we
have not made or offered a refund, '

- 6. If nolice is mailed proof of mailing will be sufficient
proof of nolice.

B. CHANGES

This policy conlains ail the agreements between you
and us cencerning the insurance alforded. The first
Named Insured shown in the Declarations is authorized
to make changes in the terms of this policy with our
consent. This policy's letms can be amended or waived
only-by endarsement issued by us and made a part of
this policy. '

C. EXAMINATION OF YOUR BOOKS AND RECORDS
We may examine and audit your bocks and records as -

they relate 1o this poficy at any fime during the palicy
period and up to three years afterward,

. IHSPECTIONS AND SURVEYS
We have the right but are not chligated to;
1. Make inspections and surveys at any lime;
2. Give you reporls on the conditions we lind; and
3. Recommend changes.
Any inspeclions, surveys, reporls or recommendalions
relale only to insurabifity and the premiums lo be
charged. We do nol make salety inspections, We do not
undertake to perferm the duty of any person or organi-
zatien to provide lor the health or salety of workers or
the public. ’
And we do net warrant ihat conditions:
1. Are safg or heallhlul; or

MSU-100 (3/00)

e BETHILNS B TSN B0 T8 PeplatEd by e Tollow

issued. On each renewal, continuation or anniver-
sary of the effective dale of this policy, we will com-
pule the premium in accordance with our rates and

ruies then in effect.

F. PREMIUMS, MINIMUM DEPOSIT AND AUDIT

Al relerences in this policy to minimum and/or deposil

ing, as respecls casually:
Premium shown as advance premium is both a deposit

premium and a minimum premium for the palicy ferm,

- Al the ciose of each audit period we will compute

earned premium for that pericd. If earned is more than

advance premium then the amount by which it exceeds -
advance premium is due and payable on nofice to you,

It earned is less, advance premium applies as the mini-

mum premium with no return payable to you.

If this palicy is cancélled the pro rala or short rate of the
minimum and deposit premium will apply for the policy
term, subject to an ahsolule minimum earned premium

. of 25% of the tolal advance premium, unless final audit

develops greater than said 25%. If your business is 2
. seasonal business, however, the minimum premium
then becomes [ully earned at the end of your season,

G. TRANSFER OF YOUR RIGHTS AND DUTIES UNDER

1013

THIS POLICY

Your rights and duties under this poficy may nol be
transferred without aur writlen cansent except in the
case of death of an individual Named Insured.

if you die, your rights and duties will be translerred lo

-your legal representalive but enly while acting within the
scope of duties as your legal representalive. Until your
legal representalive is appointed, anyone having praper
temporary custody of your property will have your rights
and duties but only with respect lo that property.

conkneed ...

0002
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lll E\/ANSTDN_INSUHANCECOMPANY
MARKEL ' :

COMMON POLICY DEGLARATIONS

Previous Policy Ne.: CL470100500-01 Poficy Na.: CP4701009G39

POLICYPERIOD:  From 05/10/2005 To 05/10/20086
at 12:01 A.M. Standard Time &l your maling address shown below.

Term: 1 YEAR

LAKEWOOD SWIM CLUB

. Named Insured:

2088 LAXENOOD DR
ST ALBANS WV 25177

Street Number
BUSINESS DESCRIPTION: PRIVATE SWIM CLUB

State - Zip Code

Mailing Address:

IN RETURN FOR THE PAYMENT OF THE PREMILIM, AND SUBJECT TO ALL THE TERMS OF THIS FULILY, WE AGREE
WITHYOUTO PROVIDE THE INSUHANCE AS STATED IN THIS POLICY.

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE, PARTS FOR WHICH A PREMIUM 1S PREMIUM

INDICATED, THIS PREMIUM MAY BE SUBJECT TO ADJUSTMENT.

Commercial Crime Coverage Pat.. i . $

Commerciat General Liability Coverage Pait FLAT..CANCELLATION .  § 3,623.00

Commercial Inland Maring Coverage Par........uuerssessssssuns NOT ALLOWER. 3 '
_Commercial Ocean Marine Coverage Part.....cc... 5

Commercial Professional Liability Coverage Part. reerertssaseeresthesaseensasassasssi nanas 3

Commercial Property Coverage Part. ... : SO 8 1,395.00

' | L s— $ e
Premium Total $ 5,018.00 ‘

Other Charges¥V_SL $ 207.72

Other ChargesHV_SC _ E——— $ 50.18

Other Charges POLICY FEE "Thin podicy In sibisgt to pudi Sdeltinnal 5 175.00

Other Charges S "l""“‘i“” A :‘..a.rzr? T T L L T e R 8

Other Charnpq s syl i ahla whan bi i'w ’ Y e everriten $

Augdit Period: Annual unless othemﬂse stated “TOTAL ¢ 5,450.90
FORMS AND ENDOHSEMENTS MSU-100¢05-003, 011-1095(07-01), 011-1096(01-02), 011 mnua 023, D11-1651(05-98)

Inspection Ordered: [] Yes []. No [} NotRequired - Date: U/W NAME: Protection Class:

Photograph Ordered{] Yes[J No [J NotRequired

Agency Name/Address; HUNTINGTON WV

Agency Number: CITY INS #5386 7 g
. ’ b\ /\,7 /, A ‘\_— oy '-«fvu-...

Countersigned; 05/24/2005_TP By
Date Aurudﬁ!zsﬂ REPRESENTATIVE

11-1058 {11/99)

INSURED
0003




"l EVANSTON INSURANCE COMPANY

MARKEL |
TERRORISM EXCLUSION ENDORSEMENT

The foilowing spages preceded by an asterisk 1) nced not be complsted i this sndorsement and the poiicy have ihe same inception dte.

ATTACHED TD-AND FORMING *EFFECTIVE DATE OF *ISSUED TO
PART OF FOLICY NO, ENDORSEMENT LAKEWOCD SWIM CLUB.

CP470100909 . 05/10/2005
THIS ENDORSEMENT CHANGES THE POLICY.

This policy does not insure any loss, damage, claims, cost or expense, or any other sum either directly or in-

directly arising out of, or relating to:

- 1. Any act of "Terrorism", or

2. Any sction authorized by a governmental authority or agency for the purpase of preventing,
terminating, countering or respanding to any act of terrorism or for the purpose of preventing of

minimizing the consequencas of any act or threat of terrorism.

This exclusion applies regardless of whether there is: {a} any physical foss or damage 10 in
. (b} any insured peril or cause whether or not gontributing concurrently or in any sequence; {c) any loss of
replacement,

use, occupancy or functionality; or {d} any actian required, including but not limited to, repair,
removal, cleanup, abatement, disposal, relocation, or steps taken to address medical or legat concerns.

An act of “terrorism™ means an activity that involves any violent act, including the threat of an activity or
preparation for any activity, that: .-

1. Causes either:
{a) Damage to property; or
{b) Injury to person{s} and
2. Appears to be intended to:
{c). Intimidate or coerce a civilian population; or
{d) Disrupt any segment of an economy;
{e) Influence the policy of a governmental by intimidati
{f} Affect the conduct of a government by destruc

“hostage-taking; or
{g) Advance a political, religious or ideological cause.

An act of "Terrorism™ shall also include any incident determined to be such by an official, department or
agency that has been specifically authorized by federal statute to make such a determination.

in the event any portion of this endorsement is found to be invalid or unenforceable, the remainder shall_

on or coercion; or
tion, assassination, kidnapping or

remain’in full force and effect.
All other terms and conditions remain unchanged.

Nothing.herein contained shall be held 1o varv'. alter, waive of extend any of the terns, conditions, plovisions, agreements of limitations of the above
mentlonsd Policy, other than as above statad,
" In Witness Whereof, the Cfompany has gaused this endorsement

10 ba signed by a duly au orhed épiesentatjve g the Company,
— " SN
b . f I x
2%

P I e
AUTHORIZED REPRESENTATIVE
A N -

011-1098 {1/02)

6007

sured property; o



Il' EVANSTON INSURANCE COMPANY

MARKEL

COMMERCIAL GENERAL LIABILITY COVERAGE PAAT
SUPPLEMENTAL DECLARATIONS

These Supplemental Declaraticns form a part of policy nurnber CE470100903

[ LIMITS OF INSURANCE
1,000,000

General Aggregate Limit (other than Products/completed QOperations) $
$_ EXCLUDED

Proclucts/Compieted Operations Aggregate Limit
$ 1,000,000

. Personal and Advertising Injury Limit

€ach Occurrence Limit $ 1,000,000
Damage to Hénted Premises - $ 50,000 Each Qccurrenge
Medical Expense Limit $ 1,000 - Any Ona Persor}

BUSINESS DESCRIFTION AND LOCATION OF PREMISES COVERED BY THIS POLICY

Formof business: __ -
O individual  £J Joint Venture {7 Partnership

Location of afl premises you own, rent or occupy: LAKEWOOD RD.,

R

ST ALBANS WV 25177

¥ Organization (other than Partnership or Joint Venture) .

PREMILM —— ‘ ,
‘ © Advance Premium

Description of Hazards/ Rate
Insured Classification(s) Code No. *Premium Basis_ PR/Co _ All Other  Pr/Co Ali Other
SWIM CLUB ' 41666 150)MEMBERS EXCL 2 $ eee  $ 360000
SHACK BAR : T qe821 5,000)SALES  EXCL 4.5 g . 23.00
TOTAL

*(a) Area, (c) Total Cost, (m) Admission, (p) Payroll, (s) Gross Sales, (u} Units, (0} Other PHEM]UM $ 3,623.00

FORMS AND ENDORSEMENTS {other than applicable forms and endorsements shown eisswhere in the polic

Forms and endorsements applying 1o this Coverage Part and made part of this policy at time of issue:
£ 00 01 (07-9B), CG 0D 57 (09-99), £6 21 68 (01-02), ME-011¢04-99), ME-020(09-00), HE-DB(D4-99), HE-0B4(DA- 99).
YE-155(06-99), ME-173(04-99), HE-189(09-00), ME-217(11-99), ME-221(04-99), HE-Z35(08-02), ME-247¢D4-59), HSU- -001¢04-04),

PREEX(03-03)

—

THIS SUPPLEMENTAL DECLARATIONS AND THE COMMERGIAL LIABILITY DECLARATIONS, TOGETHER WITH THE COMMON POLICY

CONDITIONS, COVERAGE FORM(S) AND ENDORSEMENTS COMPLETE THE ABOVE NUMBERED POLICY.
011-1061 {8-02) . . _
_ ©° INSURED
' 7 0009



S : CG 00010798
COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Vafiﬂys nmyisions In this palicy restrict coverage. Read the entire policy carefully to determine rights, duties and
what is and is not coverad. ‘
Throughaut this palicy the words "you” and "your
other persan or arganization qualifying as a Named
the campany providing this insurance.

“The ward "insured” means any person or grganization qualifying as suc
Other words and phrases that appear in quotation marks have special meaning.
SECTION | - COVERAGES sonable force to protect persans of property

COVERAGE A BODILY INJURY AND PROPERTY b. Contractual Liabilty
IABILITY - "Bodily injury” or "property damage” far which

1. Insuring Agreament the insured is obligated to pay damages by

'a. We will pay those sums that the insured be- reason of the assumption of fiabilty in a
- comes legally obligated to pay as damages contract or agreement. This exclusion does
because of "bodily injury" or "property dam- not apply to llability for damages: -

* rafer to the Named Insurad shown in the Declarations, and any
» "ug" and "our” refer to

Insured under this policy. The wards “we', "US

h under Section il - Who [s An Insured.
Aefer to Section V - Definttions.

{1) That the insured would have in the

age’ to-whieh-this Insurance-applie

“have the right and duty to defend the instred

against any "sult" seeking those damages.
However, we will have no duty to defend the
insured against any "sult" seeking damages
for *bodily injury’ o "property damage” 1o
which this insurance does not apply. We
may, at our discretion, investigate any "oc-
currence” and setile any claim or "suit” that
may result, But:
(1) The amount we will pay for damages is
limited as described in Section Ill - Limits
Of Insurance; and
{2) Our right and duty to defend end when
. we have used up the applicable limit of
insurance in the payment of judgments
or setflements under Coverages A or B or
medical expenses under Coverage C.

No other obligation or liabifity to pay sums or
perform acts or services Is covered unless

explicitly provided for under Supplementary

Payments - Coverage A and B.

. This insurance applies to "bodily injury" and _

"property damage” only if:
(1) The “bodily Injury" or "property damage"

is caused by an "occurrence’ that takes.

place In the “coverage teritory”; and
{2) The "bodily injury” or "property damage”
oceurs during the policy period.
Damages because of “bodily infury" include

damages claimed by any person o organk-
. zation for care, loss of services or death

resulting at any time from the "bodily injury".

2. Exclusions

O, 137 {7-08)
CGODO1 07 98

This insurance does not apply to:
a. Expected OrIntended Injury

"Bodily injury’ or "property damage” ex-
pected or intended from the standpoint of the
insured. This exclusion does not apply to
"bodily injury" resulting from the use of rea-

Copyright, Insurance Services Office, !nc..' 1997

absence of the contract or agreemen,;=of

(2) Assumed in a contract o agresment that
is an “Insured contract!, provided the

"badily injury" or "property damage" oc-

curs subsequent to the execution of the

contract or agreement, Solely for the
purposes of liability assumed in an
wnsured contract”, reasonable attorney

{ops and necessary litigation expenses

incusred by or for a party other than an

insured are deemed to be damages
because of "bodily Injury’ or "property
damage®, provided:

{a) Liabllity to such party for, or for the
cost of, that party’s defense has also
been assumed in the same “insured
contract”; and

(b} Such attorney fees and [itigation ex-
penses are for defense of that party
against a civil or alternative dispute
resolution proceeding in which dam-
ages to which this insurance applies

- ara alleged. -~ -
¢, - Liquor Liability

“Bodlly injury" or “property damage" for which
any instred may be held liable by reason of:
1) Causing or - contributing to the intoxic-
ation of any person; '
(2) The furnishing of alcoholic beverages to
a person under the legal drinking age or
under the influence of alcohol; or
(3) Any statute, ordinanca of regulation relat-
ing to the sale, gift, distribution or use of
alcoholic beverages. . .
This exclusion applles only if you are in the
business of manulacturing, distributing, sell-
ing, serving or furnishing alcoholic bever-

ages.

d. Workers' Compensation And Simflar Laws

Page 16f 12

gon




(1} The total amount that all such other insur-
ance would pay for the loss In the
ahsence of this insurance; and

(2) The total of all deductitie anc seif-insur-
ed amounts undar all that other instr-
ance.

We will share the ramaining loss, if any, with
any other insurance that is not described in
this Excess Insurance provision and was not
bought specifically to apply in excess of the
Limits of Insurance shown in the Declarations
of this Coverage Part.

¢. Method Of Sharing

1f all of the other insurance permits contri- °

bution by equal shares, we will follow this
method aiso. ‘Under this approach each
Insurer contributes equal amounts until it has
paid its applicatble imit of insurance or none
of the Ipss remains, whichever comes first.

y lo each insured against whom

h. Separatel
" is brought.

claim is made or "suit

8. Transfer Of Rights Of Recovery Agalnst Others

SECTION V - DEFINITIONS

TolUs
I the insured has rights to recover all or part cf

any payment we have made under this Coverage
Part, those rights are transferred to us. The In-
sured must do nothing after less to impair them.
At our request, the insured will bring “suit” or tran-
sfer those rights to us ard help us enforce them.

When We Do Not Henew

If wa decide not to renew this Coverage Part, we
will mall or defliver ta the first Named Insured
shown in the Declarations written notice of the
nonrenewal nct less than 30 days vefare the
expiration date.

If notice is maled, proof of mailing wil be

sufficient proof of notice.

IFany of the offier fisurance goes notperit
contribution by equal shares, we will contii-
pute by limits. Under this method, each
insurer's share is based on the vatio of its
applicable limit of insurance to the total

1.

"Advertisement’ means a notce that-is-broadeast
or published ta the general public or specific
market segments about yolr goods, preducts or
services for the purpose of attracting customers

or supporters.
"Autg” means a land motor vehicle, trailer or

applicable limits of insurance of all insurers.
5. Premium Audit 2, O ater. designed for travel i d
; . . semitrailer designed for travel on puklic roads,
& :\r’: ‘:‘g:{?‘.‘“’”‘e alé premiums for this Cov- including any attached machinery or equipment.
rategs Part in accordance with our rules and But “auto" does net include ‘moblle squipment".
R " 3. "Bodily injury’ means badily injury, sickness or
b ggﬁ?g‘é’e“pfg’;m’:n 'I'; ;rg:pgg;??egrgiuﬁgn?s disease sustained by a person, including death
At the close of each atdt perlod we wﬁt :esultmg from ?my?f these at any time.
compute the earned premium for that period. * - 4. *Coverage territory” means:
Audit premiums are due and payable on a. The United States of America {including its
notlce to the first Narmed Insured. If the sum - territories and possessions), Puerto Rico and
of the advance and audit premiums paid far Canada;
_ the policy perfod is greater than the earned b. International waters ar airspace, provided the
ﬁremrum, we will return the excess to the first Injury or damage does not OCCUF in the
amed Insured. course of travel or. transportation fo or from
. The first Named Insured must keep records any place not included ina. above; or
OL:QSJnfom:jaﬁon we need for premium com- . All parts of the world if: .
i ;}i':guei?nd s coples at such times as (1) The Injury or damage arises out of:
6. Representations . (a) Goods or products made or sold by
By a - o you in the territory described in a.
y accepling this policy, you agree: _ above; or
a. Tthe‘statemems in the Declarations are accur- {b) The activities of a person whose
ate and complete; home is In the territory described In
b. Those statements are based Lpon represen- a. above, but Is away for & short time
tations you made to us; and _ on your business; and
¢. We have issued this policy in rellance upon (2) The insured's responsibility to pay darn-
your representations. © ages is determined in a “syit" on the
Separation Of Insureds merits, in the teriiory descitbed in a.
Except with respect to the Limits of Insurance, el ab? veorna srilllement e ag“re:a o
aqd any rights or dutles specifically assigned in 5. ‘tmployes includes a leased worker'. ‘Fmploy-
this Coverage Part 1o the first Named Insured, this pe" does not Include a ‘temporary worker
_insurance applies; 6. "Executive officer" means a person holding any of
a. As If each Named Insured were the only the officer positions created by your charter, con-
Named insured: and : stitution, by-laws or any other similar govemning
' document. : 7
CL137 (7-98) -
Copyright, Insurance Services Oflice, Inc., 1997 Page8ofi2

CGonD107 98
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'll EVANSTON INSURANGE COMPANY

MARKEL

ADDITIONAL INSURED - CLUB MEMBERS ENDORSEMENT

te of the sndoisement is the same as the affective dale of Ihe

* Entry optional if shown In the Comman Policy Declarations. If no eniry is shown, the effective datz
paiicy.
"J_QTTACHED TO AND FORMING *EFFECTIVE DATE "ISSUEC TQ
PAAT OF POLICY NO. OF ENDORSEMENT LAK CLUB
CP470100909 05/10/2005 EWOOD SHIM :

THIS ENDORSEMENT CHANGES THE POLICY.

WHO IS AN INSURED {Saction Ii} of the Com
insured any of your members, but only with res

your behaif.

M/E-011 {4/90)

mercial General Liability coverage part is am
pect to their liability for your activities or ac

ended to include as an
tivities they perfcrm on

" INSURED

/A
h—d@ﬂ/\xv /) 1 b\ 5"”"""““ w!

AUTHORIZED REPF{ESENTATIVE DATE

0027

U W

SO —



lll EVANSTON !NSURANGE COMF’ANY

MARKEL
SPECIF!ED /DESIGNATED PREMIS £S/PROJECT LIMITATION

s the effaciive data af the

*Cnatryaptional if shown in the Camman Policy Declarations. If ng entry is shawn, the effecive dale fihs andarsement is the same a

Jalicy.
*ATTACHED TG AND FORMING *EFFECTIVE DATE *ISSUED TO
PAHT OF PQLICY NO. OF ENDORSEMENT

cP470100509 | 05/10/2005 | LAKEWOOD SWIM CLUB

THIS ENDORSEMENT CHANGES THE POLICY.

Schedule

Premises:
LAKEWCOD DR.

) Sl ALBANS WV 25177

Project:
PRIVATE SWIM CLURB

(Complete above f information ditferent than that shown in the Declarations)

This insurance applles only to "bodily m;ury" "property damage”, "personal injury’, “advertising injury" and
medical expenses arising out of:
The ownership, maintenance or use of the premises shown in the Schedide {or Declarations)

or

2. The prbject shown in the Schedule {or Declarations).

e /7
P Z /\ - "’v‘ - Y“’f“””#
/ AUTquZED HEFHESENTATIVE DATE

M/E-217 {11/95) INSURED

0041



T COURT OF KANAWHA COUNT

IN THE CIRCUI
MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP,
Plaintiffs
v. Civil Action No. 06-C-2062
Honorable James C. Stucky

THE CITY OF CHARLESTON and
' BOSTON CULINARY GROUP, INC.

v, WEST VIRGIN i —F

d/b/a DISTINCTIVE GOURMET,

Defendants,

and

THE CITY OF CHARLESTON and
BOSTON CULINARY GROUP, INC.
d/b/a DISTINCTIVE GOURMET,

Third-Party Plaintiffs,

Y.
LAKEWOOD SWIM CLUB, INC,,

Third-Party Defendant/
- Fourth-Party Plaintiff,

V.

EVANSTON INSURANCE COMPANY,

Fourth-Party Defendaut.

FOURTH-PARTY DEFENDANT EVANSTON INSURANCE COMPANY’S
RESPONSES TO LAKEWOOD SWIM CLUB, INC.’S
REQUEST FOR ADMISSIONS :

e Company, by counsel, John E. McCuskey, Heather B.

NOW COMES Evanston Insuranc

Lord, and Shuman, McCuskey & Slicef; PLLC, and responds to Fourth-Party Plaintiff Lakewood

Swim Club, Inc.’s Request for Admissions as follows:




REQUEST FOR ADMISSIONS

Request No. 1 Admit that Lakewood Swim Club, Inc. purchased a general
commercial liability insurance policy from Evanston Insurance Company bearing Policy No.

CP470100909 wﬁh effective dates of May 10, 2005 to May 10, 2006.

RESPONSE: Admit.

Regquest No. 2: Admit that Evanston Insurance Compaiy denied coverage for the

tant civil action.

claims asserted against Lakewood Swim Club in the ins

RESPONSE: Admit.

Admit that Evanston Insurance Company denied coverage for the

Request No. 3:
rted by Bostonl Culinary Group before Evanston Insurance

E mdemmty and contributions claims asse

Company received a written coverage opinion from counsel.

RESPONSE: Admlt By way of further response, Evanston subsequently referred |

plemental declination of coverage, dated July 30,2007, was

the matter to coverage counsel and a sup

issued to Lakewood Swim Club.

Request No. 4: Admit that the subject policy was negotiated, purchased'and issued

in the State of West Virginia,

RESPONSE: Admit.




Q. CP470100909 issued to Lakewood

Request No. 5: Admit that Evanston Policy N
Swim Club contains Endorsement ME-217 (11/99).

RESPONSE: Admit.

Admit that Evanston Policy No. CP470100909 does not define the

Request Nop. 6:

term “project.” _
RESPONSE: Deny. The policy, specifically EndorsementME-217(1 1/99), defines

and/or identifies the “project” as “PRIVATE SWIM CLUB."

(909 contains an Additional

Request Nb. 7:
mbers Endorsement M/E-011 (4/99).

Admit that Evanston Policy No. CP47010

Tnsured-Club Me
RESPONSE: © Admit.

Admit that Evanston Policy No. CP470100909 does ot require that

Request No. 8:
the “bodily injury” occur on the premises of the Lakewood Swim Clubas ap'rerequisite to coverage.
ecifically

Admit. However, by way of f_urther 1ESPONSE, the policy, sp

RESPONSE:
that the “bodily injury” arise out of:

ce or use of the premises shown in the Schedule (or
d Drive, St. Albans, WV 25177); or

Endorsement ME-217(11/ 99), requires

1. The ownership, maintenat
Declarations) (i.€., Lakewoo

eclarations) (i.¢., private swim club).

‘project shown i the Schedule (or D
£ COMPANY

EVANSTON INSURANC
By Counsel

2. The



john F. McCuskey (WV Bar §2431)
Heather B. Lord (WV Bar #9074) .
SHUMAN, MCCUSKEY & SLICER, PLLC
Strect: 1411 Virginia Street East, Suite 200 (25301)
Post Office Box 3953
Charleston, West Virginia
(304) 345-1400

25339




[N THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGH!

MICHAEL BLANKENSHIP and

MISTY BLANKENSHIP,

Plaintiffs, :
v Civil Action No. 06-C-2062
THE CITY OF CHARLESTON, |

BOSTON CULINARY GROUP, INC.
d/bla DISTINCTIVE GOURMET, and
LAKEWOOD SWIM CLUB, INC,,

Defendants,

Cand

THE CITY OF CHARLESTON and
BOSTON CULINARY GROUP, INC.
d/b/a DISTINCTIVE GOURMET,

" Third Party Plaintiffs,

V.

_ LAKEWOOD SWIM CLUB, INC,,

Thizd Party Defendant/ -
Fourth Party Plaintiff,

V.

EVANSTON INSURANCE COMPANY,
TFourth Party Defendant,

DEFENDANT LAKEWO oD SWIM

PLAINTIFFS’ RESPONSES TO
REQUESTS FOR ADMISSIONS

CLUB, INC.'S FIRST SET CF

M

Blankenship and Misty Blankenship, by counsel, Bruce L. Freeman

Come now the plaintiffs, Michael
es of Civil Procedure respond to defendant’s

of Freeman & Chiartas, and pursuant t0 the West Virginia Rul

Requests for Admissions as follows:



REQUEST . Admit that plaintiffhas asserted a claim for negligence arising out of _LakeWOOd

Swim Club’s operation of a concession stand on October 14, 2005.

RESPONSE. Admitted.
REQUEST 2, Admit that the concession stand at issue in this case was operated asa project

of Lakewood Swim Club.

RESPONSE. Admitted.
REQUEST 3. Admit that pla.intiff’ s claim for negligence against Lakewood Swim Clubis

premised upon the alleged negligence of its members who were operating a concession stand on October 14, .

2005 on behalf of Lakewood Swim Chab. :

RESPONSE. Admitted.

MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP

By Counsel

ﬁ/(,—]ll /\\sm\/
Bruce L. Freeman (WV Bar ID#1291)
FREEMAN & CHIARTAS o
~ Post Office Box 347

Charleston, West Virginia 25322

304/342-4508 :
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MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP,
© Plaintiffs,
v CIVIL ACTION NO. 06-C-2062
- Judge James C. Stacky

THE CITY OF CHARLESTON and
BOSTON CULINARY GROUP, INC.
d/b/a DISTINCTIVE GOURMET,

=i SR :

Defendants.

BOSTON CULINARY GROUF, INC. d/b/a DISTINCTIVE GOURMET’S
OD SWIM CLUB, INC.’S

RESPONSES TO LAKEWO
FIRST SET OF REQUEST FOR ADMISSIONS -

The defendant, Boston Culinary Group, Inc. d/b/a Distinctive Gourmet, for its Responses

to Lakewood Swim Club, Inc.’s First Set of Request for Admissions, states as follows:

Lakewood Swim Club, Inc.’s

A, The information supplied in these Responses 10

sed solely on the knowledge df said df:fcndant, but

First Set of Request for Admissions is not ba

may include the knowledge of its agents,'representativcs and attorneys.
B.  The word usage and sentence structure may be that of its attorneys assisting in the

preparation of these Responses to Lakewood Swim C
purport to be the precise Janguage of this defendant.

Admissions and thus does not necessarily
¢, Al thié time, discovery i continuing and has not been completed. There may be
additional facts which come fo light during the discovefy process rei:luiring and permitting
m Club, Inc.’s First Set of Request

defendant to file supplemental Responses to Lakewood Swi

. for Admissions.

lub, Inc.’s First Set of Refquest for -

P R



REQUESTTOR ADMISSIONS

1. Admit.tha'c Rostor Culinary Groug, Inc. has asserted a claim for inderﬁnity against
'Lakewood Swim Club but has not asserted a claim for damagzss arising out of braach of cantract.
RESPONSE: Boston Culinary Group admits that it dees not c_:ur-:antly allege
breach of contract. VOne of the cou.nts sat fo_nh in Boston Culinary Group's Third-Paﬁj

Complaint seeks to enforce its right to express indemmnity.

5. . Admit that Boston Culinary Group’s claint for contzibution is premised upon the

Swim Club who were operating a ¢concession

aileged negligence of the members of Lakewood

stand on October 14,2005 on behalf of Lakewood Swim Club.

PONSLE: Admit.

RESPONSE:

case was operated as 2 project of

3. Admit that the concession stand at issue in this

Lakewood Swim Club.

A e e

RESPONSE: Admit.

John R. Fowler, Esq. (WVSB 1255)
Michael P. Markins, Esq. (WVSB 8825)

Counsel for Defendant Boston Culinary
Group, Inc. d/b/a Distinctive Gourmet

Jobn R. Fowler, PLLC
Suite 1190 United Center
500 Virginia Street East
Charleston, WV 25301
Telephone: (304) 343-7211
Facsimile: (304) 343-7233
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST V!RGI%@iA

MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP,

Plainfiffs

Y.

THE CITY OF CHARLESTON and

'BOSTON CULINARY GROUP, INC.

d/b/a DISHNCTIVE GOURMET,

pey L1E TN

Civil Action No. 06-C-2062"

Honorable James C. Stucky

ol WJ
=]
e

”‘ﬁ

EXHIBIT

Defendants,

and

THE CITY OF CHARLESTON and

BOSTON CULINARY GROUP, INC, -

d/b/a DISTINCTIVE GOURMET,

Third-Party Plaintiffs,

v,

LAKEWOOD SWIM CLUB, INC.,

Third-Party Defendant/

Fourth-Party Plaintiff,
v.

EVANSTON INSURANCE COMPANY,

Fourth-Parly Defendant.




ORDER GRANTING EVANSTON INSURANCE COMPANY'S
MOTION FOR SUMMARY JUDGMENT

On the &" day of December, 2007, came the parties, by their respective
counsel, pursuant to Lakewood Swim Club, Inc.'s Mofion for Particl Summary
Judgménf, and Evanston Insurance Company's Motion for Summary Judgment.
Having fully considered the pc;rﬁes‘ respective motions, as well as the oral

argument of counsel, and for thereasons set forth herein, ihfs Court hereby ORDERS

N e Mt damentis GRANTED.

FINDINGS OF FACT

1. . This action arises out of a slip and fall that plaindiff Michael Blankenship

sustained on October 14, 2005, during a Rascal Flatts concert at the Charlesion

Civic Center, when he allegedly slipped on beer spilled at or near a concession

- stand.

2. Plaintiff filed suit against the City of Charleston and Boston Culinary

" Group, d/b/a Distinctive Gourmet, alleging that they negligently operated beer

concession stands during the concert.

3. Boston Culinary Group, in tum, joined Lakewood Swim Ciub as a
defendant, on the basis that Lakewood Swim Club wass allegedly operafing the

subjec’r concession stand a'r the time of the accsden’r

4.  Atthe tlme of plaintiff's accident, Lakewood was msured by Evanston

Insurance Company purSL_Jch to policy number CL470100500-01.

5. TheEvanstoncommercial general liability policy contains Endorsement

2




M/E-217 {1 1]99], which provides as follows:
SPECIFIED/DESIGNATED ?REM}SES/?RGJE_CT UMITATION
THIS ENDORSEMENT CHANGES _THE POLICY.
Schedule

‘Premises:
LAKEWOOD DR.
ST ALBANS WV 25177

Project:
PRIVATE SWIM CLUB

[Complete above if information different than that Shown in
the Deciarations) '

This insurance applies only to “bodily injury”, *property
damage”, “personal injury”, “advertising injury" and medical
expenses arising out of:

1. The ownership, maintenance or use of the premises
shown in the Schedule (or Declarations); or '

2. The project shown in the Schedule [or Declarations).
{emphasis added.)

4. The policy provides coverage for "bodily injury" claims ogcins‘r_
takewood Swim Club only if the "'bédily injury" arises out of the ownership,
maintenance or use of thé designhated premises (LAKEWOOD DR., ST. ALBANs; A
25177) or if the “bodily injury” arises out of the designated project (PRIVATE SWIM

CLUB).

7. it is undisputed that plaintif's bodily injury cigim did not arise out of the

25177) designated in the pqiicy of insurance.



8.  Evanston Insurance Company denied Lakewood Swim Club's claim
for insurance coverage in this matter based, in part, on the fact that plaintiff's

alleged bodily injuries did not arise out of the designated project (PRIVATE SW]M

CLUB).

9. Tim Quinlan, acting on behalf of Lakewood Swim Ciub, compfeted

and signed an application for the Evanston insurance Company policy in 2005,

which application was oppended to Evanston Insurance Company's motion. The

contents of that application have not been disputed by Lakewood Swim Club.
Pursuant to the application, Lakewood Swim Club made the following

representations as to the scope and nature of the project to be insured:

a.  The application specifically inquired whether any outside events were
sponsored by the swim club, to which Mr. Quinian responded, “no”;

b.  The applicafion further inquired whether the swim club engaged in
any special events on or off the swim club premises, to which Mr.
Quinlan again responded, "no"; ‘

€. The application completed and signed by Tim. Quinian, on behalf of
Lakewood Swim Club, inquired whether there was a snack bar on the
- swim club premises, fo which Mr. Quinlan responded, "yes."

d.  Pursuant to the application, Mr. Quinian, on behalf of Lakewood Swim
Ciub, advised Evanston Insurahce Company that no alcohol was

pe_rmiﬁed around the pool. '

10. The representations 'made by Lakewood Swim Ciub in the policy
Gpplic_c:"rion were utilized by Evanston Insurance Company to evaluate the risk to

be insured.

11.  Neither Tim Quinlan nor any other person associated with Lakewood

4

e T



Swim Club advised Evdn.s’ron Insurance Company that Lakewooci Swim Club would
operate any off-premises concession at any ’r‘imel. Specifically, the insu.red nevef
provided any evidence to Evcnsbn Insurance Company that the “oroject” Wouid
include fhe operation of a beer concession stand at the Chcrleston Civic Center
during a countrymusic concert. Tothe contrary, Lakewood Swim Club represenféd
to Evanston Insurance Company that no oulside -evenfs were sponsored by the

swim club and that the swim club did not engage in any spec’ld! evenis on or off

the swim club premises.

12, Lakewood Swim Club has presented no evi-dence to show that the

swim club misunderstood the appli_Caﬁon and/orthe terms and conditions set forth

in the policy of insurance.

CONCLUSIONS OF LAW

1. Determination of the proper coverage of aninsurance contrdct wheri

the facts are not in dispute, is a question of law. Syl. Pt. 1, Tennant v. Smaliwood,

211 W.Va. 703, 568 5.E.2d 10 (2002}

2, La_nguagé in an insurance policy should be given its plain, ordinary -

meaning. ‘Sy!. Pf. 1, Soliva v. Shand, Morahan & Co., 176 W.Va. 430, 345 S.E.2d 33

{1986). Where the provisions in an insurance policy c;onirac’r are clear and

unambiguous they are not subject to judicial construction or interpretation, but full .

effect will be given fo the plain meaning intended. Keffer v. Prudential Ins. Co., 153

W.Va. 813, 172 S.E.2d 714 (1970).




3. YA lirc:biiity insurer need not defehd'o case cgcﬁnsf the insured if the

alleged conduct is entirely foreign to the sk insured against.” Horace Mann Ins.

Co. v. Leeber, 180 W.Va. 375, 378, 376 S.E.2d 581, 584 (1988).

4. The Evanston Insurance Compahy policy definifion of the designated

“prOjecf" as PRIVATE SWiM CLUB is not cmblguous
5. The uncmbiguous defi nlhon ofthe demgnated pro;eci as PRIVATE SWIM :

CLUB does not include a beer concession stand at the Charleston VCIVlC Center

e T g g

insured risk to include the seling of beer by members

~premises concession stand.

dunng a country music concer’f

6. Plainfiff's alleged bodlly injury did not arise out of the desighated

project (PRIVATE SWIM CLUB), as required by the clear, plain and unambiguous

'Icnguc:ge of the policy issued to Lakewood Swim Club by Evanston Insurance

Company.
7. Lakewood Swim Club did not have a reasonable expectation thatiis

members' operation of a beer concession stand ai the Charleston Civic Center

during a country music concert was an'insured risk, as evidenced by the poiicy

application.
8. fisan Unreasonable and untenable assertion that the known insuring

of an on-premises snack bar by Evanston Insurdnce Company would expand the

of the insured at an off-

9. The poliéy application compl

eted and signed by Tim Quinlan on



behalf of Lakewood Swim Club is consistent with the unambiguous ferms and
conditions of the Evanston insurancé Company policy. The policy application
completed and signed on behalf of Lakewood Swim Club shows that Lakewood
Swim Club understood and dgreed that no oulside events would be sponsored by

the swim club and that there would be no special events on or off the prémises'.

.10." The one-ﬁmé operation of a of a beer concession stand at the.

Charleston Civic Center during a counfry music concert was g special event

because it was nof within thé reguiar course of business of the designated project,
- ¢ private swim club. | .

11.  Evanstoninsurance Company was provided no information during the

application proéess that Lakewood Swim Club would undertake the opercﬁoh of

a beer concession stand at the Charleston Civic Center during a country music

.concert, thereby rendering it a special event, unknown to the insurer and foreign-

to the risk insured. |
12.  Plainfiff's alleged bodily injury did not arise out of the designated
. prOJect (PRIVATE SWIM CLUB) as requnred by the clear, plain and’ unamblguous

language of the policy lssued 10 Lakewood Swim Club by Evanston |nsurance

Company and, therefore, the Evansio_n Insurance Company policy does not

_provide coverage for the claims asserted against the swim club in this action.

- 13.  The Court hereby finds that Evanston Insbrc:nce Company has no duty

to indemnify Lakewood Swim Club for the claims arising out of plaintiff's alleged




bedily injury, based on the clear, plain and unampiguous language ofthe Evanston

Insurance Company policy.

14, The Cour’r further finds that Evanston lnsurance Company hc:s no duty
fo defend Lckewood Swim Club for the claims arising ou1 of plaintiff's alleged

bodﬁy injury, based onthe clecr piain and unambiguous language of the Evons’ron

Insurance Company policy.

’_ WHEREFORE, it is hereby ORDERED that Evanston Insurance Company’s

Motion for Summary Juo‘gmehf is GRANTED and Lokewood Swim Club, Inc.’s
Maotion for Parhal Summary Judgment is DENIED. The Fourth-Party Complaint
against Evanston Insurance Company is hereby dismissed in ifs enhreiy The

objections of the parties are noted and preserved.

The Clerk is directed to forward a copy of this Order to counsel of record.

Entered this 11th day of December, 2007.

i, CATHY S. GATSON. CLERK OF CRROWT COUA
AND M SRID STATE DD HEREBY CEATIFY THi?I '?HES?I? c
RECOHDS OF S0 GOUR

.'l'! ] al A, .
&) cunmlu-mrmlﬂﬁ
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EXHIBIT

- e | ®osvE); 1)

' MAY 10 08

Yy

glj, MARKEL SOUTHWEST UNDERWRITERS, INC.

SWIM & RACQUET CLUE SUPPLEMENT
{Include Acord applicalion)

LAKEWOon Swim e ive Location Address 1088 LALLwg ILVE

-

Applicant's Name,.
Mailing Address: o oy Wy i3t 5T, Audars WY L7
, 5T ALbans WY 2811

Risk 55 - K Swim Club O Tenms Club. U Racqueiball Club Number of members {15 : '

Isthereapool? NYes ONo  Rules posted? RYes ONo  Lifeguards?  ¥Yes ONo - :

Are lifeguards transd/certified 1n CPR? R Yes ONo ;

Any diving boards/platforms? WYos ONo  Iiyes, height y A a 1
ARy shdes?  — e e e _OYes®No  Ifyes, heght - o —==o g

Arc there depth markers? : NYes ONo !

Whe-1s-respansible for pool mantenance? Podh.  Mhahstd.

Location of cmergency shut off valve, | tady $o10:070 .

1s theve 8 hiie ring or any other lifesaving equipment at the pool? {f Yes ONo

If yes, please describe’ . haAp  IFL WG Pals - ve Ui SO ot buT

Any diving competition or diving teams? 0 Yes §No ' T :

If yes, please describe e

Dive mstructors? 0 Yes fiNo

If yes, please describe'

Docs applicant have Workers Compensalion coverage m foree? [ Yes ONo -

Docs applicant lease employess?, ' . O Yes ¥No Total number of employces® 10

How many tanning beds? - ¢ ! ' Goggles provided? OYcs ONo  Selftimers? O Yes ONo

Arcbeds U L spproved? 0 Yes UNo '

Hours of aperation Fom 18 Am o_fm -3

11 24 howr service, please advise staffing. __ & 44 ‘

1s parking lot well in? . §Yes ONo

Number of tearus courts - Numbert of racquc!hallmandball courls’ ____Q_____

Any public receipts from hously rental? {1Yes BNo  Iyes, please provide amount s _ .

Any show Facilies? 0 Yes JANo Do showers have non-skid foors? ¥ Yes ONo Sawnaor stcam? [0 Yes WNo Jacuzu?0 Yes @ No

Desonbe cleamag schedule oA Ly

Aro gynmastios taught? - ' OYes BNo  Any trampalines? ' Q Yes ¥No

Describe procedare i case of recident, _ gorcon CmLLbwed  GviLein T , ‘

O ¥es MNo  Arechid care faciliies provided? DYes WNo !

Activities provided

Ave tunors pertiied 1o joun club? '
Maximum number of ghildren® + Maxmumage . ACIE - e
13 Snack bat ofy premises? m ONo Hycs, sales $_§,599.00

15 pro shop on promises? [ Yes PNo I yes, sales §
[+)

)
i
!
i
i
1

Any alcohol or glass contamners alfowed around pool?0 Yes RNo _
Any outside cvents sponsoted? . - OYes lir,No Spectal events on or ofl premuses? 0 Yos §No
¥ yes, please describe ___ ! . Fhdh) :
Are non-members sflowed on the prenuses? RY¥es ONo  Anyrnon-merbier receipls? FVelNG L Lgeee
£ yes, pleasc oxplam ypt et O memblaed Frqva petee ROGLST > o
Any professional tramers? - T pYes $No  Number i Ve ves J-' '
Any mmascuse? OYes §No  [fyes' O Employees O Indeperdent contractdis | .
1f independent contractors, are certificates of nsurance provided? {1 Yes ¥ No . Number _.__,-':,.‘.,____,..._' - .: '
. L 1]
les an applicatton for msurand® vosis

mtent to defraud any insurance company o other person fi
5o of misieadeng, informislicn Soncerming siy fact materal thorelo, gomfitiga . crene

Any person who knowingly and with
ot bind any of the pariics (0 complete the nsurance transpilth

containmg false information, OF conceals for the purpo

fraudulent insuzance sct, wiuch is a énme This application dess 0
' . 0ed
Jum L. shelowt b
_\'cppllcnnl‘s Srgnature Producer's Signature - Date
« FAX A50-951:9722

BT00EAST NORTHSIGHT BLVD L SUITE#200 » SCQTTSDALQ. ARIZONA «852¢0-3668 PHONE 800-243.1782




No. 34399
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP,

Plaintiffs Below, Appellees,
v,

THE CITY OF CHARLESTON and
BOSTON CULINARY GROUP, INC.
d/b/a DISTICTIVE GOURMET,

Defendants/Third-Party Plaintiff Below, Appellees,
v_ .

LAKEWOOD SWIM CLUB, INC.

Third-Party Defendant/

Fourth-Party Plaintiff Below, Appellant,
V.

EVANSTON INSURANCE COMPANY,

Fourth-Party Defendant Below, Appellee.

CERTIFICATE OF SERVICE

I, C. Benjamin Salango, hereby 'certify that a true and correct copy of the
foregoing Brief of Appellant Lakewood Swim Club has been served on November 12,
2008, by mail addressed to the following:

Bruce 1. Freeman, Esq.
Freeman & Chiartas
P.O. Box 347
Charleston, WV 25322

John R. Fowler, Esq.
Suite 1190 United Center
500 Virginia Street East
Charleston, WV 25301




Heather B. Lord, Esq.

Shuman, McCuskey & Slicer, PLLC
P.O. Box 3953

Charleston, WV 25339

e »m-:ﬂM P .r,_
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g

C. Benja_mm Salango (WVSB #7790)

PRESTON & SALANGO, P L.L.C.

213 Hale Street
Post Office Box 3084

Charleston, West Virginia 25331

Phone: (304) 342-0512




